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to produce the effect intended, and then if something extrinsic to the 
act prevents its success, the offence is, nevertheless, complete as a criminal 
attempt. Commonwealth v. Jacobs (Mass. 1864) 9 Allen 274; Clark 
v. State (1888) 86 Tenn. 511. See also XVI Harvard Law Review 497. 



Status of Baggage of Which Control is Retained by Passenger. 
— Whatever the exact sources of the liability of a common carrier for 
goods in his possession under a bailment (see Holmes Common Law, 
180 et seq.) there is no question as to the development of that branch 
of the law since Coggs v. Bernard (1703) 2 Ld. Raym. 909. The reasons 
there laid down by Lord Holt, that the policy of the law has imposed 
the responsibility of insurers for the better protection of the travelling 
public against fraud and collusion with highwaymen, though not men- 
tioned in the earlier cases declaring such liability, Woodlije's Case (1597) 
Moore 462; Rich v. Kneeland (1613) Hob. 18, has been accepted in sub- 
sequent opinions. These reasons, together with the additional sugges- 
tion of Lord Mansfield in Forward v. Pittard (1785) 1 T. R. 27, 33, of the 
difficulty of proving that a carrier has failed in any duty less stringent 
than that of an insurer, may be said fairly to represent the grounds upon 
which the modern liability of carriers has been developed as regards 
freight. 

In the matter of the carrier's liability for ordinary baggage, some 
confusion has existed owing to loose comparisons with the customary 
duty of innkeepers, Nudgett v. Bay State Steamboat Co. (1861) 1 Daly 151. 
Yet the authorities seem to show that the source of this responsibility 
is identical with that for freight, both doctrines being an outgrowth of 
the law of bailments, developed under the same necessity of protecting 
the bailor from fraud and collusion. Powell v. Myers (1841) 26 Wend. 
591. The decisions contemporary with Coggs v. Bernard, supra, refused 
to recognize any liability at all for baggage, where there was not a distinct 
bailment supported by a separate consideration. Middleton v. Fowler 
(1698) 1 Salk. 282; Upshare v. Aidee (1 696) 1 Comyns 25. Later, although 
the necessity of a separate payment was abandoned for the theory that the 
consideration was included in the fare of the passenger, New Jersey 
Steam Nov. Co. v. Merchants' Bank (1848) 6 How. 344, the underlying 
idea remained unchanged. Gleason v. Goodrich Trans. Co. (1873) 32 Wis. 
85. The resulting closeness of connection with the carriage contract of 
the passenger has resulted in a restriction of the character of the goods 
to be carried, Jordan v. Fall River R. R. Co. (1849) 5 Cush. 69, and of 
the length of time after arrival at destination that the carrier's special 
duty continues. Chicago R. I. & P. R. R. Co. v. Boyce (1874) 73 111. 
510. But despite these attendant differences, the basis of the liability 
for baggage proper is still, like that for freight, the delivery of goods to 
a bailee. 

The law with regard to the third class of goods for which a carrier 
incurs liability, namely the articles which the traveller retains in his own 
possession, is clouded with uncertainty and embarrassed by conflicting 
decisions. Cases are to be found holding the carrier, in respect of such 
articles, to liability as an insurer, Walsh v. TheH. M. Wright (1854) Fed. 
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Cas. No. 17,115, to liability for negligence, American S.S.Co. v. Bryan 
(1877) 83 Pa. 446, to no liability at all, Steamboat Crystal Palace v. Van- 
derpool (1855) 16 B. Mon. 302, and in the case of stateroom baggage, to 
liability analogous to that of an innkeeper. Adams v. New Jersey Steam- 
boat Co. (1804) 9 Misc. 25, aff'd 151 N.Y. 163. But there is little authority 
connecting the source of the liability with that for baggage proper. 
Indeed, in the face of the fact that there is small danger of fraud, little 
difficulty of proof, and especially no bailment whatever, it seems clear 
that the source of this liability must be sought elsewhere than in the 
cases out of which the liability for baggage grew. In more recent deci- 
sions, however, sources are lost sight of, with the result that the two 
classes of goods are either lumped together loosely as "baggage," Walsh 
v. The H. M. Wright, supra, or involved in a complex classification, 
Adams v. New Jersey Steamboat Co., supra. The resulting confusion is 
well illustrated by the difficulty experienced in a recent New York case, 
Holmes v. Steamship Co. (1906) 184 N. Y. 284, in deciding whether a 
clause in a steamship ticket restricting liability for baggage, should 
include suit cases, intended by the passenger for personal use in the 
stateroom, and delivered by him to a steward to be placed there. It was 
held by a division of four to three that these articles were not to be 
regarded as baggage within the legal definition of that term nor within 
the contemplation of the limiting clause of the contract. The dissent 
expressed by Mr. Justice Gray as to the character of the goods was 
based upon the fact that they had been temporarily delivered to a servant 
of the carrier. But the significance of such a fact as delivery, apart 
from its purpose, is small, the essential feature being that the carrier must 
be vested with a bailee's control. The R. E. Lee (1870) Fed. Cas. No. 1 1, 
690. Thus in Merrill v. Grinnell (1864) 30 N. Y. 594, a steamboat com- 
pany was held liable as an insurer for a trunk placed in the steerage 
and open to occasional access by the passenger, but otherwise, Cohen v. 
Furst (N. Y. 1853) 2 Duer 355, in the case of a trunk kept by the passenger 
under his berth, though both must have been at one time in the hands 
of the company's servants. It would appear that the adoption of such 
a test as this, based upon the attitude which the passenger adopts toward 
the articles he carries with him, Wilsons v. Hamilton (1855) 4 Oh. St. 
722, is not only consistent with the sources of the law on the point, but 
conducive to a desirable simplification of it. 



The Statute of Limitations as Affecting the Power of Sale 
in A Mortgage. — The history of statutory limitations presents a curious 
development, beginning, so far as fixed periods are concerned, with the 
statutes 32 Hen. VIII, c. 2, and 21 James I, c. 16. Unable to get away 
from previous theories founded on presumptions of payment, Evans' 
Pothier, 643, 657, the courts were at first strongly inclined to restrict 
the operation of what they conceived to be a dishonorable defence, 
based upon derogatory enactments. Wood on Limitations, 4. Modern 
decisions, however, show a radical departure from this attitude. Mere 
presumption is raised into a positive bar, well favored by the courts. 
Bell v. Morrison (1828) 1 Pet. 351, 360. The reasons underlying the 



